PART I- COMMERCIAL SALES LIEN

A. TITLE, EFFECTIVE DATE, APPLICABILITY

The Commercial Real Estate Sales Commission Lien Act creates Part III, Sections 475.700-475.719 of the Florida Statutes.   Effective October 1, 2005.  This law gives a broker a lien upon the owner’s net proceeds from the sale of commercial real estate for any commission earned by the broker with respect to that disposition pursuant to a brokerage agreement entered into on or after October 1, 2005.  The lien attaches to the owner’s net proceeds and not any interest in real property.  Owner’s proceeds do not include any money required to pay any encumbrance, claim, or lien with priority over the commission and any costs incurred by the owner to close the transaction.   This law does not apply to an agreement between a broker and a buyer for compensation of services.  The lien belongs only to the broker and not to an employee or independent contractor of the broker and cannot be assigned or waived before the commission is earned and in such case only by the broker.   

B.  PROCEDURAL REQUIREMENTS

A disclosure regarding this law must be provided to the owner at or before the time the owner executes the brokerage agreement.  The disclosure has been added to the Exclusive Right of Sale Listing Agreement for Commercial Property (ERS-3cp).  The broker must also provide to the owner and closing agent a written commission notice within 30 days after the commission is earned and at least one day before closing.  The commission notice required by this law can be found in Section 475.705 of the Florida Statutes. 
The notice is effective only on sales made by the owner named in the notice and not binding on subsequent sales of the same property to bona fide purchasers.  No lien right is created if: 1) No disclosure in the brokerage agreement; 2) No timely delivery of commission notice (before the proceeds are disbursed) unless owner entered into a contract without the knowledge of the broker and a) a commission notice is delivered to owner and closing agent before the closing agent disburses the proceeds and b) the broker delivers to the closing agent a sworn affidavit stating that the commission notice was not delivered timely because the owner entered into a contract for the sale of the property without the knowledge of the broker. 

C.  RECORDING

After delivery to owner and the closing agent, broker may record the commission notice in the public records of the county or counties where the commercial real estate is located.  The lien takes priority as of the date of the recording of the commission notice and not the date of the brokerage agreement. The commission notice expires one year after date of recording unless broker records an extension notice.  All statutory liens, consensual liens, mortgages, deeds of trust, assignment of rents or other encumbrances recorded prior to the recording of the commission notice have priority over the commission lien.  
D.  DUTIES OF THE CLOSING AGENT

The closing agent is required to reserve from the owner’s net proceeds an amount equal to the commission claimed by the broker.  If the net proceeds are insufficient to pay the full amount of the commission claimed, the closing agent reserves the entire amount of the owner’s net proceeds and notifies the owner and broker of any deficiency in the proceeds.  The closing agent may require the owner to provide an affidavit disclosing whether the owner is a party to any brokerage agreement and whether the owner confirms or disputes the commission claimed.  The closing agent shall file interpleader or other legal proceeding if the closing agent has reserved all or part of the proceeds and the owner and broker have not agreed in writing regarding the closing agent’s release of disputed reserved proceeds and neither the owner nor broker has commenced legal action.  If the closing agent deposits the disputed proceeds into the registry of the court, the closing agent is discharged from any further liability or responsibility.      

E.  LEGAL ACTION AND COSTS

The closing agent shall deduct from the reserved proceeds attorney fees incurred, costs to record the owner’s affidavit, and service charges of the clerk for receiving the proceeds into the registry of the court.  The broker or owner that is not the prevailing party in a commission suit shall pay court costs, attorneys fees of the prevailing party and the closing agent, and service charges of the clerk.   
PART II- COMMERCIAL LEASE LIEN

A.  TITLE, EFFECTIVE DATE, APPLICABILITY

 
The Commercial Real Estate Leasing Commission Lien Act creates Part IV Sections 475.800-475.813 of the Florida Statutes.  Effective October 1, 2005.  This law gives a broker a lien upon the owner’s interest in commercial real estate for commission earned with respect to a lease.  If the landlord is obligated to pay the commission, the lien attaches to the landlord’s interest in the real estate identified in the brokerage agreement.  If the tenant is obligated to pay the commission, the lien attaches to the tenant’s leasehold estate but not to the landlord’s interest in the commercial real estate.  As with the sales lien, the lease lien belongs to the broker only and cannot be assigned or waived before the commission is earned and in such case can only be waived by the broker.  
B.  PROCEDURAL REQUIREMENTS

A broker shall disclose to the owner at or before the time the owner executes the brokerage agreement that the broker has lien rights which cannot be waived before the commission is earned.  The disclosure is in Section 475.803(6) of the Florida Statutes.  The broker may record a written lien notice no later than 90 days after the tenant takes possession of the leased premises or date on which owner records a deed or assignment transferring the owner’s interest in the property to a bona fide purchaser.  The lien notice must be in the format that is outlined in Section 475.805 of the Florida Statutes.  No lien right is created if a broker fails to record a lien notice within the 90 day period. 
C.  RECORDING

The lien takes priority as of the date of recording and does not relate back to the date of the brokerage agreement.  It is effective only against leases made by the owner named in the lien notice and ineffective against any bona fide buyers or buyers in foreclosure proceedings or any successors of such buyers.  A lien notice expires 2 years after the date of recording unless the broker begins an action to foreclose the lien within that time and records a notice of lis pendens in the public records of the county where the lien notice was recorded.  The broker shall file a written release of the lien if an event occurs that precludes broker from receiving the claimed commission or if the lien is satisfied or otherwise discharged.  

D.  LEGAL ACTION AND COSTS

A broker may enforce the lien by a foreclosure suit in same way as a mortgage foreclosure and such suit must begin before the lien notice expires or is extinguished.  If the owner disputes the claimed commission, the owner may file a civil action to discharge the lien.  The prevailing party in the action shall be awarded costs and reasonable attorney fees.  The lien may be transferred to a security interest and thereby release the commercial real estate from the lien if a sum of money is deposited in the clerk’s office or a surety bond is executed and filed with the clerk.         
